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Tentative Program of Entertainment for Delegates and 
Visitors at Los Angeles Convention 


 eeydeioe. the complete program for 
the entertainment of those who attend 
the American Bar Association Convention 
at Los Angeles, July 15 to 19, inclusive, has 
not been announced, tentative plans have 
been made that promise a very full and un- 
usually interesting week for the delegates, 
their families, and visitors. The details of 
the entertainment schedule will be officially 
announced in the June issue of THE BuL- 
LETIN. 

Tuesday night, July 16, the visiting mem- 
bers and guests will be taken to the justly 
celebrated Hollywood Bowl, to see and hear 
a “Symphony under the Stars.” The Los 
Angeles Symphony Orchestra will be the 
principal attraction but there will be other 
interesting and unusual features provided. 

On Wednesday night, July 17, a general 
session of the Convention will be held in 
Philharmonic Auditorium, which will be ad- 
dressed by a distinguished speaker to be 
announced later, followed by the President’s 
Reception at the Biltmore Hotel. 

Thursday night, July 18, the annual din- 
ner of the American Bar Association will 
be given, following the election of officers 
during the afternoon. The incoming presi- 
dent and other distinguished personages will 
speak at the annual dinner. 

The entire afternoon of Friday, July 19, 
will be given over to a trip to the famous 
Huntington Library at Pasadena, where a 
most interesting and instructive exhibition 
of the art and literary treasures of the Li- 
brary will be provided. The Library has 
arranged the entire program for the day, 
which will include an elaborate tea on the 
terrace and beautiful grounds surrounding 
the art buildings. 

THE PAGEANT 

On Friday night, July 19, the feature of 
the entire entertainment program will be the 
historical pageant depicting “The Making 
of the Constitution of the United States of 
America,” which will be produced at the 
Philharmonic Auditorium by the Los An- 
geles Bar Association. The stage will be 
set showing an exact reproduction of the in- 
terior of Independence Hall at Philadelphia, 
and all the players will be attired in cos- 
tumes of the period. Los Angeles Bar 


Association produced this pageant a few 
months ago with great success, and the fa- 
miliarity of the large cast with the parts will 
enable them to give even a better produc- 
tion than the first one, if that is possible. 

Probably one of the most interesting days 
of the Convention will be Saturday, July 
20, when, beginning at 10:00 in the morn- 
ing and continuing throughout the day the 
Los Angeles Bar Association will take the 
members of the American Bar Association 
to the various moving picture studios, where 
they will be permitted to see the actual mak- 
ing of motion pictures. Luncheons will be 
arranged for groups of visitors at the va- 
rious studios. 


San DiEGco ENTERTAINMENT 


The California Pacific International Ex- 
position at San Diego, which will open on 
May 29, has arranged a special “Harvard 
Day” on Saturday, July 20. The “Hospi- 
tality House” on the Fair Grounds will be 
open all day and there will be a Harvard 
dinner Saturday evening at the Fair 
Ground. Those wishing further details of 
the very interesting day at the California 
Pacific International Exposition at San 
Diego may obtain them by writing Fred- 
erick G. Jackson, vice-president Harvard 
Club, 2555 Locust street, San Diego, Cali- 
fornia. 

The ladies attending the Convention will 
not be overlooked. Special entertainment, 
including luncheons on each day of the Con- 
vention Week, have been arranged by the 
Hostess’ Committee. The Courtesy Com- 
mittee has arranged to give particular at- 
tention to the comfort and entertainment of 
the visiting ladies. 

The State Chairman for the Junior Bar 
Conference of the American Bar Associa- 
tion, Mr. Lowell Matthay, of Los Angeles, 
announces that there has been an enthusias- 
tic response among the young lawyers of 
California in the drive for membership in 
the American Bar Association. The name 
of every young lawyer in California, who 
is not already a member, has been placed 
in the hands of the local Junior Conference 
Committee for contact, and thus far over 
250 have sent in their membership applica- 


tions. (Continued on page 211) 
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President Crider’s Membership Campaign 


RESIDENT CRIDER states that a Membership Campaign will be conducted during 
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the last half of May, and the month of June, and that it will go forward in a quie, 
dignified manner without publicity. This is probably the only public statement which will 
be made with reference to the campaign. 


PLease Take Notice.—If you meet a member of the Bar who is not a member 
of the Association, telephone the office of the Association, VAndike 5701 or VAndike 9992 
to ascertain the correct amount of dues to be paid AND GET HIS APPLICATION AND CHECK 
One man, last year, personally secured 50 new members or reinstatements. Surely yot 
can get one or more. 


We have never had a time in our history when it was so vitally necessary to have? 
united Bar, and every member should take pride in doing his share to bring about é 
united front. 

Your Association is one of the most aggressive and active of all Associations of like 
character. The Association devotes its entire time to bettering the conditions under which 
you and all other members of the Bar carry on their professional labors. 

The dues are $10.00 per year, which includes your subscription to the Bar Associatiot 
Bulletin, and members of the Bar coming into the organization for the first time during 
the next 60 days will be required to pay only one-half of the year’s dues for the remaindet 
of 1935. 

The dues of your Association have been $10.00 per year since 1916, and this has 
been made possible during the recent years by the exceedingly careful management © 
your Board of Trustees. 

For purposes of comparison we quote the yearly dues of a few other Associations anil 
organizations. 

The Los Angeles County Medical Association—$20.00 per year, which includes 
the State Certificate. 
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The Los Angeles Chamber of Commerce—$25.00 per year. 


The San Francisco Bar Association—those who have been admitted to practice in 
the courts of California for more than one year but not more than five years, $9.00 per 
year, more than five years but not more than ten years, $15.00 per year, for more than 
ten years, $19.00 per year. 


Philadelphia Bar Association—$18.00 per year plus $8.00 for the Pennsylvania State 
Bar. 

The Chicago Bar Association has a graduated scale, based on length of practice. For 
less than two years—$12.00, from 2 to 5 years—$20.00, from 5 to 10 years—$30.00, and 
thereafter $40.00 per year. 

The New York County Lawyers Association—for active members—$20.00 per year, 
associate membership—$10.00. 

The Association of the Bar of the City of New York has an admission fee for active 
members, Classes A and B—$100.00, except that members of the Bar of less than 10 years’ 
standing and active members, Class C, pay $50.00. The annual dues are as follows: 10 
years’ practice or more—$75.00 per year; less than 10 years—$25.00 per year, affiliated 
members more than 10 years’ standing at Bar—$60.00, less than 10 years’ standing— 
$25.00. 

The State Bar of California has, as an official body of the state, created an organiza- 
tion to take care of disciplinary matters, but has taken no part of the responsibility of 
constructive work from the local Associations. Your Association maintains a number of 
committees, constantly working to aid and solve the various problems within the ex- 
perience of the lawyer. 





There are many reasons why you should give your support and cooperation to the 
Membership Campaign, and the above are suggested in very brief form for your con- 


sideration. The Los Angeles Bar Association is 57 years old and growing in strength 


every year. 

Don’t forget the American Bar Association meets here in July, with the Los Angeles 
Bar Association as its host. Surely every member of the Bar of any importance will want 
to be a member of the Los Angeles Bar Association. 





Notice to Members! 


The office of the Bar Association has on file a number of applications of 
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attorneys who are seeking employment and you are urgently requested to call the 
Association office any time you are in need of assistance. 

If in need of services at the present time, it will be to your advantage to 
consider the following applicants: 


Attorney of good appearance and personality, 28 years of age, 
A. B. and LL.B. degrees, admitted one year, not afraid of work. 


Will accept employment with reputable attorney or firm; salary 
open. Does not care for working arrangement. 

Attorney of unusual experience and ability; 32 years of age; 
Irish-English ancestry. A. B. and J. D. degrees. Has had broad 
experience in legal research and five successive years in nearly all 
branches of title work. Has executive ability and can handle mat- 
ters entrusted to him without supervision. 

Desires working arrangement whereby part time services may 
be exchanged for desk space, library facilities, telephone, etc. No 
stenographic service expected. Best of references given and ex- 
pected. 


Telephone VAndike 5701 or VAndike 9992. 


Your call will be kept confidential and the applications of above, or others, 
will be placed before you. 
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THE SPIRIT OF MAGNA CARTA 


By Leon R. Yankwich, Judge of the Superior Court, Los Angeles County* 


if 
Tue BACKGROUND OF THE GREAT CHARTER 


AGNA CARTA, which was wrested 
from King John, on June 19, 1215, by 
his barons, assembled in arms, is the result 
of the struggle between the Angevin King 
and his Norman barons. The charter has 
been denominated “the great charter of 
English liberties.” Dispute is raging even 
today as to the actual influence of the 
charter upon subsequent constitutional poli- 
cies in England and in the English-speaking 
world. The chief ground of dispute arises 
from the fact that some claim that it was 
what might be called a “class” document. 
The limitations upon the power of the 
crown which were embodied in it were made 
available to freemen only. And it is an 
historical fact that the number of freemen 
was very small at the time. In fact, at the 
time of Domesday book (1086-7) only one- 
seventh of the population of England (in- 
cluding yeomen and clergy) were freemen. 
But there is no denial that what may have 
been originally intended as a document con- 
ferring certain privileges upon privileged 
groups, became, due to the levelling process 
which history has, the source of rights to 
all. The common folk, to use a trite phrase, 
“moved in” and claimed the benefits of the 
charter. In this respect, as Dean Roscoe 
Pound has said, 
“The Barons were not the first nor 
the last to build wiser than they knew.”! 
So that, as we trace the development of 
some of the fundamental conceptions of our 
constitutional history, we see historic truth 
in the statement of the New York colonial 
governor: 
“There are none of you but are big 
with the privileges of Magna Carta.” 
The barons had grounds for grievance 
against John. The power of the King had 
not been definitely defined. William the 
Conqueror had overthrown English law and 
had distributed land and favors to his fol- 
lowers. But the same arbitrary power 
which had given these privileges could take 
them away. The barons wished something 
more certain. The baronial laws of Edward 
the Confessor had secured a guarantee of 


baronial rights. These the barons were 
anxious to have restored. They petitioned 
to various Kings, from time to time: Wil- 
liam I, William Rufus, Henry I, and 
Stephen. In 1100, they received a charter 
from Henry I which gave them much, if 
not all, that they later received from the 
Magna Carta. But during the twelfth cen- 
tury the power of the King’s court had in- 
creased. Richard I prepared the way for 
additional demands by his continued de- 
mands for money, on account of his cru- 
sade, his ransom and his war with Phillip 
of France. The accession of John to the 
throne (1199) gave the barons their oppor- 
tunity. 


His claim to the crown was not very se- 
cure. The events which led to the charter, 
were, in the main, the conflict between John 
and the Papacy. Innocent III had refused 
to make John’s candidate Archbishop of 
Canterbury. He named instead Stephen 
Langton. The Pope issued the Interdit, 
and John confiscated the church’s property. 
John appealed to the country and appeared 
before it as a King resenting—on the basis 
of old English governmental principles— 
foreign interference with the King’s pre- 
rogatives. Langton attacked the King and 
preached the doctrine that John’s vassals 
were not bound to him, he having broken 
faith with the King of Kings. The Pope's 
ally was King Phillip Augustus of France. 
By large expenditures of money abroad, 
John built up a strong coalition in Europe 
against Phillip. Suddenly he abandoned his 
projects, and submitted to the Pope. In 
1214 his allies were defeatéd at the battle 
of Bouvines. During the Interdict John 
had practiced many oppressions on the 
country. Langton was chosen to lead thos 
seeking to secure redress from the King 
He chose the charter of Henry I as the 
basis of demands to which others were 


(Note: Last year, Judge Yankwich delivered 
an address on Magna Carta, for the Los Ar 
geles Bar Association, over station KFAC. As 
an understanding of our liberty is not possible 
without an understanding of the Great Charter, 
the address is here published, as timely, if 
these days of changing concepts.) 
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added. London admitted the barons and, 
dependent as John was upon them for fur- 
ther support, he granted the charter, after 
the preliminary interview upon the field of 
Runnymede (June 15, 1215). The cere- 
mony took place on the little island of the 
Thames, then the city of Buckinghamshire, 


which is still known as “Magna Carta Isl- 
and.” The charter was confirmed by sub- 


sequent Kings. In all, there were thirty- 
two (32) confirmations between 1215 and 
1416. The most celebrated of these were 
those by Henry III in 1225 and by Edward 
I. The latter confirmation was sealed with 
the great seal of England at Gent, on No- 
vember 5, 1297. 
II. 

THE CONTENTS OF THE GREAT CHARTER 

In speaking of the great charter, this 
significant fact is to be borne in mind, 
that—as Holdsworth has put it,— 

“all classes united to obtain the char- 
ter.’”* 

The same historian attributes some of 
the difficulties in understanding the charter 
to this very fact. It resulted in embodying 
in it what he calls 

“a curious admixture of varying aims 
and ambitions.” 

So we find in the charter provisions aim- 
ing to cure some of the abuses which had 
arisen in conjunction with land tenures. 
The barons, of course, were the most im- 
portant class in the kingdom. Their griev- 


ances came first. The merchants in the 
town were the allies of the barons. Their 
grievances came next. In this alliance 


Holdsworth sees 
“the most distinctive features of future 
parliaments—the absence of any sepa- 
rate estate of merchants.’* 

All merchants were given the right to go 
freely to and from England, except in time 
of war. They were not to be subjected to 
unjust taxation. The central administrative 
institutions created by Henry II were rec- 
ognized. Then followed clauses constitut- 
ing limitations upon arbitrary power. The 
most important of these clauses were the 
38th, 39th and 40th. They read: 

“38 No Bailiff, for the future, shall 
put any man to his law, upon his own 
simple affirmation, without credible 
witnesses produced for that purpose. 

“39 No freeman shall be seized, or 
imprisoned, or dispossessed, or out- 
lawed, or in any way destroyed; nor 
will we condemn him, nor will we com- 











mit him to prison, excepting by the 
legal judgment of his peers, or by the 
laws of the land. 

“40. To none will we sell, to none 
will we deny, to none will we delay 
right or justice.’’* 

Their effect is thus summed up by Holds- 
worth: 

“These clauses do embody a protest 
against arbitrary punishment: they do 
assert the right to a free trial, to a 
pure and unbought measure of justice. 
They are an attempt, in the language 
of the thirteenth century, to realize 
these ideals—just’ as the demand for 
the laws of Edward the Confessor was 
an attempt, in the language of the 
twelfth century, to realize the same 
ideals. It is not until these ideals have 
been expressed in Magna Carta that 
we cease to hear the demand for the 
laws of Edward the Confessor. It is 
not until the parliamentary contests of 
the Middle Ages and the technical skill 
of the common lawyers have provided 
more perfect securities for freedom and 
justice that we cease to hear the de- 
mand for the confirmation of the Char- 
ter. This is the real sense in which 
trial by jury and the writ of Habeas 
Corpus may claim descent from these 
clauses of the Charter.”” 

Elsewhere the same writer has written: 

“Its contents were comprehensive be- 
cause an alliance of all classes was 
needed to secure it. Its historical im- 
portance consists in the fact that it 
opened a new chapter in English his- 
tory, which ended by establishing a sys- 
tem of constitutional government, of 
which the Charter was regarded as the 
pledge and the symbol. All through 
the medieval period it was constantly 
confirmed; during the constitutional 
conflicts of the seventeenth century it 
was constantly appealed to; and in 
later ages its observance came to be 
regarded, both by lawyers and by poli- 
ticians, as a synonym for constitutional - 
government. It is only in these last 
days that its interest has come to be 
mainly, if not wholly, historical.’ 

An American writer, William D. Guthrie, 
has said: 

“It was Magna Carta that estab- 
lished in England the doctrine that the 
law should be administered in fixed 
courts by learned and _ independent 
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judges bound to obey the law, the lan- tive and (in the United States), legis- 
guage being: that all judges should be lative arbitrariness, through the power 
‘such as know the law and mean duly of courts to stay arbitrariness of ex- 
to observe it,’ a provision that ought ecutive, administrative and judicial 
to be contained in every American con- officers, and to invalidate laws and 
stitution; it was in Magna Carta that regulations which conflict with the fun- 
the King covenanted that ‘to no one damental law—the constitution. 
will we sell, to no one will we refuse or Just as it stood at the time of Magna 
delay, right or justice,’ which in time Carta, so does this principle stand today be- 
came to be interpreted as a_ universal tween us and arbitrary power. What is 
guaranty of free and impartial justice happening in Europe stresses the impor- 
to all classes, high and low; and it was tance of this heritage. 
Magna Carta that in practical effect To the guarantee of security of person 
ultimately established the important jn the Great Charter are traceable the guar- 
constitutional dovtrine of the supremacy antees against unlawful arrest and unrea- 
of the law over every official, however onable search and seizure in our bill of 
high, so that no one shall be above the rights. 
law.” w : , 
These and other rights which are trace- 
III. able to the Great Charter are our protective 
shield against capricious, unregulated and 
THe HERITAGE OF THE GREAT CHARTER 


Eliminating from consideration the purely 
temporary reforms which have no interest 
other than historical even in England, 
Magna Carta established in English consti- 
tutional law the great principle of the su- 
premacy of law. Pollock and Maitland say 
of the Magnta Carta: 

“For in brief it means this, that the 
King is and shall be below the law.’”* 


It was the foundation of that doctrine of 
limited sovereignty which found expression 
in John Adams’ peroration in the preamble 
to the constitution of Massachusetts : 

“to the end that it may be a govern- 
ment of laws and not of men.” 


In a sense, of course, all governments 
are governments of men. Laws are life- 
less things. They are enforced and admin- 
istered through human _ instrumentalities. 
However, the importance of the doctrine 
lies elsewhere. 

By a process of development in our po- 
litical and constitutional history, it has 
come to mean: 

1. That all are equal before the 

law; and no one is above the law; 

2. That no person can be deprived 
of life, liberty or property without due 
process of law, 1. e., without a law ap- 
plicable to all who are similarly situ- 
ated, or a judgment, after hearing, be- 
fore a competent court; and 


3. That the individual is protected 
against executive, judicial, administra- 


irresponsible power. They are of the es- 
sence of human freedom. And of human 
dignity. In their preservation, Magna Car- 
ta will continue as an inspiration.® 


Notes to TEXT 


(1) A Foreword to the Pageant of Magna 
Carta, 14 A. B. A. J., p. 527. 


(2) History of English Law, Vol. II, p. 
165. 

(3) Op. cit., loc. cit. 

(4) Barrington’s Historical Treatise on the 
Magna Chartae of England, p. 281. 

(5) History of English Law, Vol. II, p. 
169. 

(6) Sources of Literature of English Law, 
pp. 11-12. 

(7) Magna Carta, 15 A. B. A. J., p. 41. 

(8) History of English Law, Vol. I, p. 
173. 

(9) Dean Roscoe Pound has _ written: 
Magna Carta, 14 A. B. A. J., p 
529: 


“The need of checks and legal limi- 
tations did not come to an end when 
we gave over kings and set up popular 
governments. Majorities, legislators, 
executives, administrative boards and 
commissions, each within the sphere of 
its capacities for interference with out 
individual free self-assertion, may ex 
ercise their will to power after the 
manner of Henry II, or after the mam- 
ner of John, or sometimes the one and 
sometimes the other. Vastly more conr 
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plicated in detail, it is at bottom the 
old, simple problem of Magna Carta, 
and the solution, legal limitations a 
part of the law of the land and given 
effect as such by the ordinary processes 
of the law, maintains itself today. In- 
deed, I doubt whether the unwonted 
rule of boards and commissions, the 
activity of inspectors, and the scrutiniz- 
ing of all enterprise and all activity 
through administrative investigations 
would be tolerable in a people so near 
in spirit to the pioneers, so accus- 
tomed to spontaneous private initiative, 
so filled with faith in the power of any 
man to do anything, were it not for 
legal restraint in the background of ad- 
ministrative government and the ulti- 
mate supremacy of the law of the land. 


“Certainly the things for which 
Magna Carta stands are full of life 
today, and the lawyer is justified in his 
faith that for another seven hundred 
years that venerable instrument will 
make for reason and the will of God 
as it has done for seven hundred years 
in the past.” 





Results of Election of 
Judges of Municipal Court 


F the ten candidates for Judge of the 

Municipal Court endorsed by mem- 

bers of the Los Angeles Bar Association, 

seven were elected at the primaries held 
April 2, namely: 

Judges Chambers, Galbreth, Curtis, Faul- 

One 


. . . ® 
candidate who did not receive the Bar en- 


coner, Crum, Taplin and McKay. 


dorsement was elected at the primaries, 


namely, Judge Paonessa. 


At the final election on May 7, there were 
two contests. Judge Condee, an endorsed 
candidate, was elected over Ira D. Brett, 
and Judge Marchetti was elected over Lyn- 


den Bowring, the bar-endorsed candidate. 
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Use a corporate trustee or do 
not create a trust, is the ad- 
vice a certain Los Angeles 
attorney recently told us he 
was giving to his clients. 


CALIFORNIA TRUST COMPANY 


DEVOTED TO TRUST SERVICE EXCLUSIVELY e 629 SO. SPRING STREET 
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JUNIOR BARRISTERS MEETING 


By Sid Cherniss, of the Los Angeles Bar 


HE first meeting under the regime of 

of our new officers was held at the Uni- 
versity Club on Thursday, April 18, 1935. 
President “Jud” Crary presided and intro- 
duced Mr. Edward Meserve, with whom he 
has been associated for the past six years. 
Mr. Meserve informed those present that 
he was now celebrating his fiftieth anni- 
versity in the practice of law, and that the 
major portion of the gray hairs he pos- 
sessed were directly attributable to Hubert 
Morrow, who was also present. It would 
seem therefore that the Godfather of the 
Junior Barristers has not always been as 
angelic as he appears today. 

The meeting was also honored by the 
presence of Judge Chesbro, City Attorney, 
whose talented assistants put on the enter- 
tainment features of the evening. Pro- 


fessor Nordstromo, better known as Arthur 
Nordstrom, Deputy City Attorney, regaled 
us with an exhibition of magic art, by 
means of radio and television for more than 
30 minutes. However it might be said that 
Chloe, that winsome miss from the bayous 
of Louisiana, was of value to this perform- 
ance, in fact most of the attention was di- 
rected toward Chloe. Milford Springer, 
Deputy City Attorney, at the microphone, 
kept the group in laughter during the show 
with his witticisms. 

Space will not permit our telling you of 
the marvelous educational experience in 
listening to J. Arthur Sellers relate the de- 
tails of the Bruno Hauptmann trial in New 
Jersey. The talk, in part, was accompanied 
by pictured illustrations and was most valu- 
able to the young lawyers present. 





deared himself to all who knew him. 


deep sorrow. 


his bereaved family. 





Memorial Resolution 
nf 
Junior Barristers, Los Angeles Bar Association 


Upon the Beath of 
Clifford Henry Maurice 


With sudden and paralyzing force, death has taken another from our midst. 
Clifford Maurice has gone, but among those who knew his cheerfulness and 
stimulating personality, his spirit yet remains to guide and to encourage. 


With sorrow in our hearts, we meet in silent tribute to our friend. 


By his ready response to numerous demands made upon him—both as 
Secretary and Vice-President of the Junior Barristers—Clifford Maurice en- 


Any man who has built strong, fine friendships, commanded the respect of 
his associates and been beloved by all, has not lived in vain. 


We sympathize with his loving wife and family and join with them in their 


It being the desire of the Executive Committee of the Junior Barristers of 
the Los Angeles Bar Association to render a testimonial to the respect and 
esteem in which he was held by the members of this executive committee, and of 
the Junior Barristers of the Los Angeles Bar Association. 


Now Tuererore, Be It Resotvep, that this memorial shall be spread upon 
the records of this executive committee and a copy thereof shall be transmitted to 


Committee for the Junior Barristers. 
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JOHN DOE 


By Carl L. Elver, of the Los Angeles Bar 


The following article was awarded first prize in the recent Junior Barristers’ Legal 


Article Competition. 
in subsequent issues. 


HE Doe clan, including John and Mary 

Doe, the Richard Roe family, their 
cousins John One, Two, Three, etc., and 
the business enterprises of John Doe Co., 
Inc., and the partnership of Doe and Roe, 
are either the most reprehensible and wicked 
people or the most persecuted folk in the 
country, for they are constantly being ac- 
cused of every crime in the calendar, and 
are charged with every possible civil wrong, 
from breach of.contract to fraud and con- 
version. Probably every law office has filed 
suits against some of them in actions of 
ejectment, quiet title, damages, and almost 
every other conceivable form of action. 


The Does are apparently not naturally 
litiguous, since they rarely, if ever, appear 
in a suit as parties plaintiff. A few such 
cases appear in the California Reports, but 
the Does involved are not related to our 
friends." 

Notwithstanding the frequency of litiga- 
tion involving the Does, very little attention 
has been given to the law governing suits 
against persons sued by fictitious names. 
The texts and encyclopedias dismiss the 
subject with a few brief paragraphs,? and 
the average practitioner has only a gen- 
eral idea of the statutes, and practically no 
acquaintance with the pertinent cases. 


Failure to understand and follow the cor- 
rect procedure with said Does may often 
lead to humorous and occasionally dis- 
astrous results, although the attorney who 
is forced to respond to an appeal by reason 
of his oversight, and his client who is 
thereby occasioned additional expense and 
delay, may find it difficult to appreciate the 
humor of the situation. An examination of 
the subject may therefore be both inter- 
esting and instructive to the profession. 

AMUSING MIXvpP. 

The early case of Ford v. Doyle,® affords 
an amusing example of the results of failure 
to proceed properly. This was an action in 
ejectment in which the complaint named 


Doyle, John Doe and Richard Roe 


The Bulletin will print the second and third prize-winning articles 


as defendants. Summons was issued, but the 
record contains no evidence of service. John 
Doyle answered the complaint. At trial no 
one appeared for defendant, and judgment 
for possession was rendered against James 
Doyle. Plaintiff moved for an order re- 
quiring the sheriff to execute a writ of exe- 
cution against James Doyle, Jr., James 
Doyle, Sr., and Catherine Doyle, relying on 
affidavits to show that James Doyle, Jr. was 
at all times in possession of the land, and 
that James Doyle, Sr. and Catherine Doyle 
lived with him. From the order denying 
the motion plaintiff appealed. The judg- 
ment was affirmed, the court saying in part: 
“How James Doyle got into the record 
does not appear. He was not named in 
the complaint, or in any ether portion of 
the record. It nowhere appears that he 
was a party entitled to be sued by one of 
the names inserted in the complaint. He, 
therefore, does not appear to be a party 
to the suit, and the judgment might just 
as well have been against John Smith, or 
any other person, as against James Doyle. 
It does not appear that he was served, or 
that any default was entered against him. 
As he does not appear to be a party to 
the suit, we cannot assume that he has 
been served with process, or that he has 
had his day in court. 


“cc 


The error of appellant consists 
in assuming that James Doyle, Jr., was a 
defendant in the action, which assumption 
was not supported by the record.” 
Obviously the attorney in this action paid 

no attention whatever to any statutory or 

other requirements to bring James Doyle 
into the action, as a fictitious defendant or 
otherwise. Some slight attention on his 
part to proper procedure would have en- 
abled him to have made his judgment good 
Vallejo, 29 Cal. 395; Chas. F. Doe v. 


S. Doe v. Tyler, 73 Cal. 
78 Cal. 150; C. P. Doe 


L £5. Tee .m 
Culverwell, 35 Cal. 291; J. 

21; J. S. Doe v. Sanger, 

v. Allen, 1 Cal. App. 560. 
47 C. J. Parties, Sec. 324, p. 175; Ibid, Sec. 469, p. 
240; 20 Cal. Jur. Parties, Secs. 51-52, pp. 562-563; 
2 Bancroft Code Pr. & Remedies, 1101. 

3. 37 Cal. 346. 


dR 
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A Corporate Trustee 
for Your Clients 


HEN you are planning for a corpoiate Trustee for a client... 
either an estate, or any other form of trust ... we invite you 
to make full use of any service we can render. 


Our Trust Officers, realizing our community of interest with Mem- 
bers of the Bar, and havinga high regard for the ethics of the 


legal profession, are ready to extend a maximum of cooperation at 
all times. 


Main Office, Fifth and Spring 


CITIZENS NATIONAL BANK 


LOS ANGELES 











Correct Forms for Trust Deeds... 


OST of those in California who are in the business of loan- 
ing money on real estate security prefer the TRUST DEED . 
whether for the first or for junior liens. 


| 
The wording of a Trust Deed is important. The ordinary form |} 
is often inadequate for special circumstances. Security-First | 
National Bank has prepared several forms of Trust Deeds to fit fp 
varying needs with the changes made necessary by recent | 
legislation. 
We have printed an extra supply of these “legal blanks,” prepared by com- | 


petent and experienced attorneys, framed in words whose exact mean- fo kn 
ings have been determined by the courts. 


Attorneys may obtain forms at any Security-First branch or office. 
There is no charge for them. 


CORITY-FirST NATIONAL 
| BANK OF LOS ANGELES 
ities sclsresttea7 











LOS ANGELES BAR ASSOCIATION BULLETIN 


205 





~o@ 


an- 


ED . 


irst 
> fit 


ent 


om- 
ean- 


fice. 


VF 





| 
| 
| 
| . 








,against James Doyle, and to have recovered 
possession of the property. 


Joun Dor at Common Law. 


The right to sue a person by a fictitious 
name is purely statutory. At common law 
it was necessary to designate a defendant by 
his correct name. Where he was incorrectly 
named, upon a plea in abatement, he was 
entitled to have the writ quashed, where- 
upon plaintiff would be required to bring 
a new action properly naming the defend- 
ant. So strict was the rule that the re- 
versing or transposing of the order of the 
Christian names was considered a misnomer 
and could be pleaded in abatement.” 


The plaintiff was thus compelled to ascer- 
tain the true name of his defendant before 
he could seek redress, and the method of 
designating him temporarily by a fictitious 
name was unknown. 

However, John Doe was utilized under a 
legal fiction in the common law action of 
ejectment. The action was brought by a 
nominal plaintiff, as an alleged lessee of the 
real party in interest, against a nominal 
defendant, known as a casual ejector, who 
was required to notify the real person in 
possession of the pendency of the suit. All 
of the allegations of the complaint except 
the right of possession of the property were 
deemed true, and therefore it soon became 
customary to use fictitious persons for plain- 
tiff and defendant.* A very interesting and. 
authorative account of this procedure is 
given by Mr. Justice Sawyer of California 
in the case of Compton v. Schmidt.’ 

The rigorous common law rule was later 
modified by an Act of Parliament which 
abolished misnomer as a plea in abatement, 
and permitted the defendant to cause the 
declaration to be amended at plaintiff’s ex- 
pense.* 

STATUTORY PROVISIONS. 

The codes and practice acts now generally 
provide that a person whose name is un- 
known may be sued by a fictitious name.® 

In California the statute is as follows: 

“When the plaintiff is ignorant of the 
name of a defendant, he must state that 
fact in the complaint, and such defend- 
ant may be designated in any pleading or 
proceeding by any name, and when his 
true name is discovered, the pleading or 
proceeding must be amended accord- 
ingly.”?° 

This section was part of the original 


code when it was adopted in 1872, and has 
not been amended subsequently. It is based 
on the Practice Act which provided: 


“When the plaintiff is ignorant of the 
name of a defendant, such defendant may 
be designated in any pleading or pro- 
ceeding by any name; and when his true 
name is discovered the pleading or pro- 
ceeding may be amended accordingly.’* 


The Practice Act did not require plain- 
tiff to plead ignorance of defendant’s true 
name, and provided that he may amend 
upon discovery of the true name. The 
changed wording of the code section merely 
conforms to the judicial interpretation of 
the provisions of the Practice Act. How- 
ever, as will be seen later, the paradoxical 
situation exists that under the apparently 
less restrictive provisions of the earlier act 
the actual requirements were more severe 
than under the present code provisions. 


CONSTRUCTION OF PRACTICE ACT. 


In the case of Rosencrantz v. Rogers,? a 
defendant who had been sued by a fictitious 
name appealed from the judgment entered 
against him, on the ground that he had 
not properly been named as a party in the 
complaint, as required by section 39 of the 
Practice Act. The court held that section 
39, which provided that the complaint 
should contain “the name of the parties to 
the action, plaintiff and defendant” stated 
the general rule; section 69 provided an 
exception thereto, whereby a plaintiff who 
was unable to comply with the general rule: 

“is permitted to designate him for the 

time being by some fictitious name, upon 

condition, however, that as soon as he 
learns his true name he will conform to 

the general rule laid down in section 39 

by inserting it in the pleading.” 


The opinion also indicated that the com- 
plaint must contain an averment that plain- 
tiff was ignorant of defendant’s true name. 
The court had previously ruled that, where 
parties whose true names were unknown 
were sued by fictitious names, the records 


1 Chitty on Pleadings (6th Ed.) 446. 
Ibid, 245. 
Bk. III, Ch. XI. 


4, 

5. 

6. Bl. Comm. 

7. 26 Cal. 479. 

8. Stat. 3 & 4 Wil. c. 32, 1 Chitty on Pleading (6th 
Ed.) 717. 

9. Parties, Sec. 324, p. 175. 

10. 


ee 
474 C. C. P. (749 C. C. P., adopted in 1901, also 
provides that in actions to quiet title, the complaint 
may include as defendants all persons unknown 
claiming an interest in the property.) 

1. Practice Act, Sec. 69. 

2. 40 Cal. 489. 
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should show these facts ;* hence the law was 
now in accordance with the code provision 
which was adopted the following year 
(1872). 

IGNORANCE OF 

The further 
case that plaintiff's 
name of defendant: 

“ must, of course, be real, and 
not ‘feigned ; it must not be wilful ignor- 
ance, or such as might be removed by 
mere inquiry or a resort to a means of 
information easily accessible.” 

It was held that where the defendants 
had been in long, notorious and uninter- 
rupted possession of the premises, plaintiff 
must be held to have known who the oc- 
cupants were. 

The force of this rule was weakened and 
its practical effect nullified by the decision 
in Irving v. Carpentier,* which was an ac- 
tion to quiet title. The complaint by ap- 
propriate averments alleged ignorance of 
the true name of the defendant who was 
sued by a fictitious name. The Pacific Im- 
provement Company, which was served as 
Tom Jones, moved to set aside the service 
and dismiss the action, on the ground that 
plaintiffs had notice of the true name of de- 
fendant by reason of a recorded deed. The 
court held that plaintiff has no duty to ex- 
amine county records to ascertain the true 
name of the defendant, and that the alle- 
gation of ignorance of the true name is not 
traversable by answer or in any other. man- 
ner. 

It would seem that the real basis of de- 
cision in the Rosencrantz case was that the 
complaint contained no allegation of ignor- 
ance, and that upon plaintiff’s discovery of 
defendant’s true name he did not make any 
attempt to amend his complaint. 


DEFENDANT'S TRUE NAME. 
statement is made in this 
ignorance of the true 


AMENDMENT INSERTING TRUE NAME. 
The leading case of McKinlay v. Tuttle,® 
decided in 1872, was an action in ejectment. 
A defendant who was sued and served as 
John Doe answered by his true name. The 
complaint was not amended, but judgment 
for possession was given against this de- 

fendant. On appeal ‘the court held that: 
“When the names of the defendants 
who are sued by fictitious names, are as- 
certained, whether before or after service 
of process, the complaint must be 
amended by inserting their true names. 
Section sixty-nine of the Practice Act, 
provides that when the true name is dis- 


covered the pleading may be amended, 
but in our judgment the pleading must 
be amended, if it is intended to bind such 
persons by the judgment. 


“cc 


When the defendants, who are 
sued by fictitious names, are served with 


process, appear and answer 
the complaint, their answer is not a 
waiver of an amendment of the com- 


plaint, describing the defendants by their 

true names. The averment that John 

Doe ousted the plaintiffs from possession 

of the premises, will not support a judg- 

ment that plaintiff recover possession 
from Castro.” 

The reason for the rule is stated to be: 

“In order to maintain a judgment when 
it is directly attacked, as in this case by 
appeal, it is requisite that the record 
should show that the court had jurisdic- 
tion of the person against whom the 
judgment was rendered, and that the 
judgment was warranted by the allega- 
tions of the pleading of the party in 
whose favor it was rendered.” 

The rule as here stated is that the neces- 
sity of an amendment is not waived by the 
filing of the answer; and this appears to be 
the rule. However, in Eastern Outfitting 
Co. v. Myers,® decided by the District Court 
of Appeals in 1918, (petition for hearing in 
the Supreme Court denied) in which de- 
fendants sued by fictitious names answered 
and recited that they were sued by such 
names, the court made an order requiring 
an amendment of the complaint substituting 
the true names of the defendants for the 
fictitious names. The complaint was not 
actually amended, however. The court af- 
firmed the judgment, saying: 

‘“Manifestly by answering in his proper 
name (defendant) has waived the amend- 
ment.” 

No authority is cited and no reasons are 
given for the conclusion reached. The judg- 
ment might properly have been sustained 
without considering the question of waiver 
upon the authority of Hoffman v. Keeton,’ 
and the statement of the court may perhaps 
be disregarded as mere dictum. 

And in Blackburn v. Buckport etc. R. 
R. Co.,* it was held in a well reasoned 
opinion that an amendment inserting the 
Ford v. Doyle, supra, p. 2. 

70 Cal. 23, 11 Pac. 391. 
42 Cal. 570. 
39 Cal. App. 316; 180 Pac. 669. 


132 Cal. 95. 4 
7 Cal. App. 649, 95 Pac. 668. 
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true name of the defendant in the complaint 
fwas not necessary, in an action to quiet title, 
where John Doe had appeared, answered, 
and filed a cross-complaint seeking affirma- 
tive relief against the plaintiff. 


JupGMENT Goop ON COLLATERAL ATTACK. 

The objection that the complaint has not 
been amended must be raised on direct ap- 
peal, however, for the judgment will stand 
against a collateral attack. Campbell v. 
Adams,® establishes this rule. In an action 
in ejectment a defendant who was sued as 
John Doe answered in his true name. With- 
out amendment to the complaint judgment 
was given for plaintiff, who thereupon had 
a writ of possession issued. Defendant 
moved to quash the writ. His motion was 
denied, and he appealed, relying upon Mc- 


Kinlay v. Tuttle. The court held that Mc- 
Kinlay v. Tuttle: 
“. . . was a direct appeal from the 


judgment, while in this case it is sought 
to attack the judgment collaterally. . .. 
It was, doubtless, irregular as in Mc- 
Kinlay v. Tuttle, to enter a judgment 
against him without amending the com- 
plaint and inserting his true name as a 
defendant, and on appeal the judgment 
would have been reversed for error. But 
we are not prepared to hold that the 
judgment was a nullity for want of juris- 
diction to render it. When Lewis was 
served as a defendant sued by a fictitious 
name, the court acquired jurisdiction over 
his person, and it then became the duty of 
the plaintiff to amend the complaint by 
inserting his true name. The omission 
to do this rendered the judgment ir- 
regular; but it was not void.” 

This principle was reiterated in Baldwin 
Morgan,'® where the rule is summarized 

in the syllabus as follows: 

“If B., sued in the complaint by the 
fictitious name of John Doe, is served 
with summons, and judgment is rendered 
against him, without inserting his name 
in the complaint, it amounts to an irregu- 
larity for which the judgment will be re- 





Keeton,’ 
perhaps 


etc. R. 
reasoned 
ting the 





versed on appeal, but the judgment is not 

void, and cannot be attacked collaterally.” 

(Italics supplied. ) 

DEFAULT JUDGMENT. 

There is some question as to whether it 
is necessary to amend the complaint by in- 
serting the true name of John Doe where 
he, after having been served, defaults. In 
the early case of Curtis v. Herrick,’ an ac- 


tion in ejectment, the amendment was held 
to be unnecessary. 

And in Brum v. Ivins,? a comparatively 
late case, the court said: 

“The weight of authority is to the ef- 
fect that a judgment is binding upon the 
party served, even though he may have 
been sued or served by a false or fictitious 
name; that a party regularly served with 
summons, although under a name not his 
own, must come in and set up the mis- 
nomer and whatever defense he may have, 
or else be held concluded by the judg- 
ment.” 

However, the court did not consider any 
of the California John Doe cases, nor cite 
any other California decisions as its basis 
for the “weight of authority.” Moreover, 
the attack on the judgment involved was 
collateral, and hence might have been de- 
cided on the authority of Campbell v. 
Adams, supra. The rule here stated is un- 
doubtedly correct where the plaintiff does 
not discover the true name of defendant, 
and the judgment runs against John Doe, 
who is, of course, the person named in the 
complaint and served with summons. But 
if plaintiff discovers defendant’s true name, 
and the default judgment is against such de- 
fendant in his true name, would it not be 
that the judgment is binding on collateral 
attack, but erroneous on direct appeal, 
in the contested cases? 

Such is the conclusion reached in San 
Francisco v. Burr,® in which certain de- 
fendants, sued by fictitious names and duly 
served, made default, but the complaint was 
never amended. 

“The judgment against these defen- 
dants cannot be sustained, as there is 
nothing in the complaint to show that the 
plaintiff is entitled to any judgment 
against them, or that they are the per- 
sons guilty of maintaining the nuisance 
complained of. A judgment against a 
person whose name is not amended in the 
complaint must upon appeal therefrom be 
reversed as to such person (a).” 

Joun Doe a Party To AcTION FRom 

CoM MENCEMENT. 


A defendant sued by a fictitious name is 
a party to the action from its commence- 
(Continued on page 214) 


9. 50 Cal. 203. 

10. 50 Cal. 585. 

1, 14 Cal. 117, 73 Am. Dec. 632. 

2. 154 Cal. 17, 96 Pac. 876, 129 Am. St. Rep. 632. 

3. 4 Cal. Unrep. 634, 36 Pac. 771. 
a. Citing: McKinlay v. Tuttle, supra; Baldwin v. 
Morgan, supra; Farris v. Merritt, 63 Cal. 118. 








208 LOS ANGELES BAR ASSOCIATION BULLETIN 





TITLE INSURANCE 
ann [RUST COMPANY 


(Capital and Surplus $14,000,000 


TITLE INSURANCE 
ESCROWS 
TRUSTS 


THE OLDEST TRUST 
COMPANY IN THE 
SOUTHWEST 


Telephone 
MAdison 2311 





TITLE INSURANCE BLDG. 
433 SOUTH SPRING 
LOS ANGELES 








Vdd 








an 4 





LOS ANGELES BAR ASSOCIATION BULLETIN 209 





Supreme Court Offers Suggestions on Proper 
Brief Preparation 


N two recent cases the Supreme Court of 

California has made some valuable sug- 
gestions concerning the proper preparation 
of briefs. In one of these cases, the court 
strongly intimates that if the appellant’s 
brief is not prepared in such a way as to 
aid the court, the appeal may be dismissed, 
with a penalty. In the other case the court 
criticizes a brief in which 100 pages of un- 
digested testimony had been “tossed into 
our laps.” 

In Graham v: Los Angeles First National 
etc., 89 C. D. 457, the court said: 

“Appellants’ opening brief, in addition to 
its statement of facts, sets forth two general 
principles of law, first, that in the construc- 
tion of a pleading for the purpose of de- 
termining its effect, its allegations must be 
liberally construed with a view to sub- 
stantial justice between the parties; and 
second, that in a complaint seeking cancel- 
lation of an instrument based upon fraud, 
the facts constituting the fraud only must 
be specifically stated. These statements 
with supporting authorities occupy less than 
two pages. It is apparent that in the solu- 
tion of the questions presented by the ap- 
peal, the court has had absolutely no real 
help from the attorney for the appellants. 
It would seem from the fact that an at- 
torney devotes none of his time or efforts to 
furnishing the court with argument and au- 
thorities in support of his appeal that he 
must necessarily deem it utterly lacking in 
merit, and that the court, taking the appeal 
at the attorney’s own valuation, would be 
warranted from this fact alone in concluding 
that such appeal was a frivolous one, and 
summarily dismissing it with a penalty. At 
the very least, such a failure shows an utter 








lack of conception of the duties of an at- 
torney upon taking an appeal. 

“We have, however, taken the time to 
make an independent research and, inas- 
much as such research has convinced us 
that the demurrer was improperly sustained, 
we have decided to refrain from penalizing 
the clients by dismissing the appeal.” 

Mayo v. Mayo, 89 Cal. Dec. 467. :........ 

“The wife has tossed into our laps almost 
100 pages of undigested testimony received 
on this question of property and in the fol- 


lowing desultory language leaves the ques- 
tion to its fate: ‘Since the evidence shows 
that all other property involved in the case 
was acquired subsequent to January, 1925, 
and since the plaintiff contends that all of 
said property is separate property only be- 
cause it was supposedly acquired with funds 
coming from said special savings account, 
all property is therefore community prop- 
erty, and said findings are not supported by 
the evidence in all respects in which said 
findings are adverse to the defendant. Also, 
whether said findings are supported by the 
evidence, or not, said findings should be re- 
versed and modified upon this appeal, to 
make the same find all of the property in- 
volved herein as community property, be- 
cause the plaintiff did not show any reason 
why there should be any finding otherwise, 
and because the preponderance of the evi- 
dence, and all of the evidence, shows all 
of said property to be community property.’ 

“The cross appeal of the husband is like- 
wise clearly without merit. Fitness of both 
husband and wife to care for and have cus- 
tody of the minor children was found to 
exist by the court. The allowance for their . 
support, including nurse hire, was a fair 
and a proper exercise of discretion, clearly 
warranted by the evidence. Furthermore, 
the husband is not aggrieved by the prop- 
erty award made by the court. In fact, his 
entire appeal has all the earmarks of a mere 
counter-attack to maintain the status quo 
fixed by the trial court as to the wife’s 
rights.” 





Deceased Members-L.A.Bar Ass'n 


1935-1936 


Traeger, Wm. I. A 
Leddy, Thomas Bayard . 
ee, a lt 
Jackson, Robert B. . . 
Becker, Tracy Chatfield 
Bulla, Hon. Robert N. 
Stephens, Moye W. 
Maurice, Clifford H. 
Andrews, A.V. ... 
Valentine, Hon. L. H. 
Herzbrun, Alfred N. 


Jan. 20, 1935 
Jan. 20, 1935 
. Feb. 15, 1935. 
Feb. 16, 1935 
Feb. 20, 1935 
Feb. 28, 1935 
Mar. 26, 1935 
April 20, 1935 
April 13, 1935 
May 2, 1935 
April 8, 1935 
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New Members - Los Angeles Bar Association 





Pownall, Harold Elliot, Jr. Burns, Robert S. 
Sanson, Don R. Holzman; Philip Edward 
Schreibman, Paul Hornstein, Theodore A. p 
Steadman, Oliver William Hurlbut, John B. 
Tupper, Leslie C. Kaufman, Sidney W. istt 
Viereck, Louis C. Kotler, John rec 
White, Kenneth Ashbridge Olincy, George Robert pre 
Herzberg, Nathan Roy Wallace, Harry O. blo 
Janofsky, Leonard S. Gebhardt, H. A. . Ps 
Petritz, Louis J. Green, Herschel B. nit 
Reese, James B. Hamilton, Jesse A. f 
Rose, Ralph S. Miller, Allen 4 
Tobin, Neva Mae Springer, James Milford 
Williams, Harry C. Wiseman, Oscar Zangwell age 
Woodson, John T., Jr. Robinson, Charles B. the 
Youngblood, N. E. Baugh, W. L., Jr. str 
Glauber, Myron J. Lehners, W. John pre 
Harris, Richard S. Gregg, Douglas C. 
Petit, Charles Francis Johnson, George H. 
Scheinman, Norman L. Schifferman, Arthur E. 
Von Hagen, Richard R. Jagels, George D. 
Bower, Charles W. Evans, David P. yo! 
Snyder, Gordon Macdonald Grigsby, Bruch H. sih 
Lansdale, Arlyne Moss, Sidney A. out 
Ar 
ser 
ope 
tio 
COURT RULES |: 
J . Pe 
Available Now at the Daily Journal Office an 
ch 
212 Page Loose-leaf compilation of Court Rules and Rules of Ar 
Practice, with New Rules, and Amendments, effective July 1, 1932. Sir 


SUPERIOR COURT—Los Angeles County 
SUPERIOR COURT—Judicial Council Rules * 
SUPREME AND APPELLATE COURTS—Judicial Council ¥ 


APPELLATE DEPT. SUPERIOR COURT—Judicial Council 
MUNICIPAL COURT—Los Angeles Se 


UNITED STATES DISTRICT COURT—Southern District 
COURTS OF ADMIRALTY of the United States of 
COURTS OF EQUITY of the United States 





All amendments, made since the publication, are available, tin, 

in loose-leaf form, at Daily Journal Office, without charge. rs 

wil 

PRICE $1.00 0: 

LOS ANGELES DAILY JOURNAL — 121 North Broadway — MUtual 6138 wil 
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RACTICE by laymen before boards, 

commissions, bureaus and other admin- 
istrative agencies, which has developed in 
recent years a considerable body of non- 
professional practitioners, was given a body 
blow by a decision of the Ohio Supreme 
Court recently. On the petition of the com- 
mittee on Unauthorized Practice of the Law 
of the Ohio State Bar Association, the Su- 
preme Court granted a writ of prohibition 
against the State Industrial Commission and 
the individual members thereof which re- 
strained them from permitting laymen to 
practice before them as a commission. 


Laymen Forbidden to Practice Before Ohio 
Industrial Commission 


Plaintiffs’ brief in this case was based on 
three simple propositions : 

“1. The admission to the practice of 
laws is a judicial act making the attorney 
an officer of the judicial branch of the gov- 
ernment. 

“2. The practice of law is confined only 
to such persons that have been admitted to 
the bar. 

“3. The acts of persons, laymen and cor- 
porations permitted by the defendants con- 
stitute the practice of law.” 

The order was to be in the form of a 
consent decree, as no one appeared to con- 
test plaintiff's contentions. 


<~>— 





(Continued from page 195) 

An old carpenter’s mallet, glorified be- 
yond its estate with bands of gold and 
silver, will, for the fifty-seventh year, boom 
out its command for silence when the 
American Bar Association members as- 
semble in Los Angeles on July 15 for the 
opening day of the annual meeting. 

Trimmed by the Colorado Bar Associa- 
tion for the second time in 1926 with bands 
of virgin silver and gold from the Pikes 
Peak Region, the hickory gavel is in reality 
an old carpenter’s mallet that was pur- 
chased for seventeen cents in 1878 when the 
American Bar Association was founded. 
Since that date the mallet has made its ap- 
pearance at every meeting. 

THE CONVENTION 

Nearly five thousand lawyers will hear 
its command on July 15 when Scott M. 
Loftin, president of the association, raps for 
order. Advance hotel and_ special train 
reservations indicate that the national gath- 
ering will be well attended. Several reports 
of national importance are scheduled. 

Especial interest has been engendered 
throughout the year in the work of the Na- 
tional Bar Program and of the Coordination 
Committee. Two open meetings dealing 
with National Bar subjects will be held. 
One, under the auspices of the section on 
legal education and admissions to the bar, 
will discuss the educational standards now 
existing for practice before administrative 
boards and bureaus and before federal 





courts. Sponsored by the Committee on 
Unauthorized Practice, the second open 
meeting will deal with the problem of pro- 
tecting the public by elimination of un- 
qualified laymen and lay agencies from 
practice of the law. 


UNAUTHORIZED PRACTICE 


The subject of unauthorized practice has 
been stimulated greatly since becoming a 
part of the National Bar Program. In- 
creasing evidence of this fact can be gath- 
ered from issues of the “Unauthorized Prac- 
tice News,” a monthly publication which is 
devoted exclusively to the subject. At the 
present time nearly 200 state and local bar 
association committees are in existence -in 
the field. 

The Erskine M. Ross prize will be 
awarded for the second time this year. This 
prize is given annually for the best dis- 
cussion of a subject selected by a commit- 
tee of the association. Carl McFarland of 
Washington, D. C., was the first recipient 
of the $1,000 prize. The subject chosen 
for this year’s discussion is: “The Bar- 
rister and the Solicitor in British Practice ; 
the Desirability of a Similar Distinction in 
the United States.” 

Preceding the annual meeting of the as- 
sociation, the National Conference of Com- 
missioners on Uniform State Laws will 
meet in Los Angeles on July 9th. Com- 
pleted drafts on several subjects are ex- 
pected to be presented at the conference for 
adoption. 
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President Crider’s Committee Appointments 


ARBITRATION COMMITTEE 
Herbert Freston, Chairman 
Clifford E. Hughes 
Charles L. Nichols 
Fred Aberle, Jr. 

Hugh W. Darling 

Harry C. Mabry 

Frank C. Weller 

Max Felix 

Jerold E. Weil 

Louis Guernsey 

Robert F. Schwarz, Sec’y. 





BoArD OF TRUSTEES 
Joe Crider, Jr., President 
E. D. Lyman, Senior Vice-President 
Loyd Wright, Jr., Vice-President 
T. W. Robinson, Treasurer 
Jack W. Hardy 
Frank B. Belcher 
Arnold Praeger 
J. Karl Lobdell 
Herbert L. Hahn 
Ernest E. Noon 
William A. Bowen 
Rex Hardy 
Joseph Smith 
Newton M. Todd 
Burt L. Wix 


COMMITTEE ON 
CONSTITUTIONAL AMENDMENTS 


A. L. Bartlett, Chairman 
Lasher B. Gallagher 

Paul Overton 

J. W. McKinley 

R. M. Fulton 

Lawrence L. Otis 

Harold B. Jeffery 

Augustus F. Mack., Jr., Sec’y. 





COMMITTEE ON CORPORATIONS 


Paul Fussell, Chairman 

Raymond L. Haight, Vice-Chairman 
Homer D. Crotty 

David R. Faries 

Joseph P. Loeb 

Clyde E. Holley 

Preston B. Plumb 

William W. Clary 

Oscar A. Trippet 

Frederick F. Houser, Jr., Secretary. 


COMMITTEE ON 
ADVISORS TO JUNIOR BARRISTERS 
Hubert T. Morrow, Chairman 
Loyd Wright 
Newton M. Todd 





CoMMITTEE ON 

CRIMINAL LAW AND PROCEDURE 
Asa V. Call, Chairman 
Hon. Chas. W. Fricke 
Hon. Daniel Beecher 
3etty Marshall Graydon 
Hon. Wm. S. Baird 
Thomas F. O’Brien 
Hon. Thos. L. Ambrose 
Richard Davis 
William V. Krowl 
Grant B. Cooper, Sec’y. 





CoMMITTEE ON 
Civit SERVICE EXAMINERS 
H. L. Giesler, Chairman 
Paul Vallee 
Mark L. Herron 





COMMITTEE ON 
CONSTITUTIONAL RIGHTS 
Robert H. Dunlay, Chairman 
Hon. Robert M. Clarke, Vice-Chairman 
George W. Nilsson 
Karl Lynn Davis 
Arthur R. Smiley 
George H. Moore 
Irving M. Walker 
Kimpton Ellis 
Mortimer Kline 
John Stewart Ross 
Clark J. Milliron 
Hon. Carlos S. Hardy 
E. E. Bacon 
John J. Ford, Sec’y. 





SPECIAL COMMITTEE ON 
HousiInGc oF LAw LIBRARY 
William A. Bowen, Chairman 
Alfred Barstow 
E. D. Lyman 
J. Karl Lobdell 





PROGRAM COMMITTEE 
Rex Hardy, Chairman 
Loyd Wright 
Wm. Howard Nicholas 
Joe Crider, Jr., Ex Officio 





its 
witl 
Vag 
for | 
each 
“Bic 


fessi 
saric 
give 
addi 
men 
fron 
Cali 
pictt 
Bac 
hera 
heat 


bord ete SOO SS 


ee oe i ol «tase sie shan 


ss wet et et 


rn 


TERS 


JURE 


airman 





LOS ANGELES BAR ASSOCIATION BULLETIN 


213 





Los Angeles Light Opera Festival 


N Monday evening, May 20th, the first 

Los Angeles Light Opera Festival has 
its premier at Philharmonic Auditorium, 
with a sumptuous production of “The 
Vagabond King.” This opera holds forth 
for one week and is followed for one week 
each by “The Chocolate Soldier” and 
“Blossom Time.” 

A joint sponsorship of Los Angeles pro- 
fessional and business men with Impre- 
sarios L. E. Behymer and Merle Armitage, 
gives to this Festival a civic importance in 
addition to the promise of rare entertain- 
ment value. Guests stars have been brought 
from New York and these combined with 
California favorites and well known motion 
picture personalties, insure fine casts. 
Backing these principals will be what is 
heralded as the finest singing ensemble ever 
heard in the West. Ballets and an orches- 


tra of semi-symphonic proportions, lavish 
scenic and costume investiture, complete 
the elements to make what promises to be 
a notable event in Los Angeles musical 
and theatrical history. 

The Founders, among them several mem- 
bers of the Bar Association, are: Dr. E. 
Forest Boyd, Dr. W. Curtis Brigham, 
Hiram E. Casey, E. S. Crawford, E. J. 
L’Esperance, C. H. Mansfield, Dave X. 
Marks, Ivon D. Parker, John Henry Rus- 
sell, Roland Rich Woolley. 

Stage direction is by Alonzo Price, es- 
pecially brought from New York for this 
purpose; musical direction by Californian 
Arthur Kay whose abilities need no ampli- 
fication. The season is under the general 
direction of Edwin Lester, who is probably 
best known for his productions of the 
Adohr Opera-of-the-Air. 





COMMITTEE ON 
PLEADING AND PRACTICE 


Trent G. Anderson, Chairman 
Donald Barker, Vice-Chairman 
George W. Crouch 

William Schreider 

Paul R. Watkins 

Harold B. Jeffery 

Eugene H. Marcus 

Brenton L. Metzler, Sec’y. 





COMMITTEE ON 
PRrRoBATE LAW AND PROCEDURE 


Hon. May D. Lahey, Chairman 
Fred W. Morrison 

Fred E. Pettit, Jr. 

David Tannenbaum 

Wastley L. Hutton, Jr. 

W. L. Nossaman 

Florence Bischoff 

J. W. Mullin, Jr., Sec’y. 





SPECIAL JOINT COMMITTEE ON 
SUPERIOR COURT 


Frank B. Belcher, Chairman 
W. I. Gilbert 

Hon. William Hazlett 

Allen W. Ashburn 

C. E. Millikan 


> 


COMMITTEE ON 
Pusiic DEFENDER’S LIST 
Clarence L. Variel, Chairman 
Robert A. Jarrott 
Philip H. Richards 
Vincent Hickson 





COMMITTEE ON SUBSTANTIVE LAW 


Fred Lake, Chairman 

Walter J. Little, Vice-Chairman 
F. Walton Brown 

Victor Ford Collins 

Thomas A. Berkebile 

A. Woodson Wallace 

Oscar Collins 

Ralph Blum 

Roland G. Swaffield 

Joseph Ball 

Lewis W. Andrews, Jr., Sec’y. 





COMMITTEE ON LEGAL EDUCATION 


Shirley E. Meserve; Chairman 

William G. Hale, Vice-Chairman 

Rollin L. MeNitt 

Donald W.. Hamblin 

G. W. Nix 

Vere Radir Norton 

Sayre Macneil 

Maurice Jones, Jr., Sec’y. 

Note: Announcement of additional commit- 


tee appointments will be made in the June 
issue of The Bulletin. 
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(Continued from page 207) names. That they were different entities 
ment. Thus where an action is filed before » sag be concluded from the dismissal of ¢ 
the cause has been barred by the Statute of the action against the fictitious defen- 
Limitations, but the statute runs before the dants and its prosecution against respon- 
amendment inserting defendant’s true name, dents. 
such defendant is not entitled to invoke the Seencs an Autiieniuna: 
statute as a defense. Such was the ruling 
in Hoffman v. Keeton.® An amendment to the complaint inserting 
However, in order to come within this pe Stag ening Pslgpesing sis 6 by a fe 
rule it is necessary to conform strictly to the 9 ions and — ag - a4 S 
rules of pleading and practice relating to aa Pa: rings . hy Po wad o = 
fictitious defendants. This was illustrated @™SDCS a on Sac. Cena ae 
in Union Tank & Pipe Co. v. Mammoth required, _— is he entitled to 10 days there- 
Oil Co.,° an action to foreclose a mechanic’s after within which to answer.* As between 
lien. The complaint named as fictitious de- @ Plaintiff and John Doe, therefore, the 
fendants several Does. At a time after the amendment is only for the purpose of mak- 
90 days’ statutory period had run plaintiff ing the record show that the court has juris- 
filed an amended complaint, naming as diction to enter judgment against such de- 
parties defendant the owners of the prop- fendant.° 
erty, and in addition, the same defendants ae a oe en 
named in the original pleading, and contain- niin of rH x ocala ‘aia b their - ' 
ing the same allegations in respect to the a it oat he alti md a Bes a 
fictitiously named defendants. At the com- oe ta D aber 4 ss h 2 ae 
mencement of the trial the action was dis- *") John Does sued with him. 
missed as to all fictitious defendants. The In Bachman v. Cathry,® an action was 
defendant owners pleaded the Statute of brought against Cathry, John Doe and 
Limitations. Plaintiff contended that they Richard Roe. Summons was served on 
a been sued as be sacsgr defendants, and Cathry, who moved for a change of venue 
hence were parties trom the commencement on the ground that all defendants were 
of the action The court said: s : 
residents of another county. After the no- 
“We cannot say that respondents were tice of motion was given, plaintiff caused an 
made _— ao a a ee alias summons to be served on Brum as 
the original complaint. ie case at bar John Doe, and plaintiff’s attorney then filed 
is not such a case as in Hoffman v. Kee- + sceaavit that “it appears from the af- 
ton, 132 Cal. 195, where a defendant sued fidavit of : f PI oa at 
under a fictitious name and whose true sie sp wey eT a oe 7 
name was subsequently substituted by '@ndant sue as Jo a Doe was a resident 
proper amendment was held to be a party of the county in which the action was 
to the action from its commencement. brought. No amendment was offered to the 
The mere intention of appellant to sue complaint, however. It was held that until 
the owner of the property whoever he substitution is made of the true name of a 
may be is not sufficient. In order to give defendant served under the fictitious name, 
ne, to ge eR Pte to the rights of the other parties to the action 
ctitious defendants, the plaintiffs must il) not be affected by such service or by 
designate the persons to whom he refers his : : ‘ : 
2 7 nis appearance in the suit, and that in the 
by either, and properly by both, the ser- ; f Ratan sehr tl “ 
vice of summons or appropriate amend- @”S¢MC€ OF @ Contrary showing, the cou 
ment (a). : may presume that the true defendant, where 
ea ane eee ded em he and the fictitious defendants are sued 
' oe Oe oe ee jointly, generally knows his associates and 
in which respondents are named as de- : “ 
; ; the place of their residence. 
fendants with new and appropriate allega- ——— * 
tions also names the same fictitious de- 4, Bervis o, Mewits, 63 Cl. 118. 
fendants named in the original pleadings 5. 132 Cal 195, 64 Pac. 260. 
and repeats the allegations in respect ” a. Citing: McKinlay v. Tuttle, supra; Mercantile 
thereto, strongly indicates that the pleader =, [rust Co. ote. aot, Sine Te ee 
did not consider the respondents to be the 8. Brock v. Martinovich, 55 Cal. 516. 
9. McKinlay v. Tuttle, supra. 
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; SUFFICIENCY OF AMENDMENT. 
The usual and most proper way to amend 
is, of course, by filing an amendment to the 
complaint, or perhaps by _ interlineation. 
The clerk of the Superior Court in Los 
Angeles County supplies a printed form of 
amendment which reads as follows: 


“Upon filing the complaint herein, 
plaintiff being ignorant of the true name 
of a defendant, and having designated 
said defendant in the complaint by a fic- 
tt1ets Name, t6-Wit: .......:.:...6224. zk. and 
having discovered the true name of said 
an eeercunmenne™ hereby 
amends his complaint by inserting such 
true name in the place and stead of such 
fictitious name wherever it appears in 
said complaint.” 

However, it frequently happens that at 
the trial, counsel moves for permission to 
substitute parties, and a minute order of 
substitution is made. Kittle v. Bellegarde,’ 
while not directly in point, indicates that 
such amendment need not be engrossed 
otherwise than to be entered in the minutes 
of the court which: 

Pen is a part of the judgment roll, 
which will alw ays show and account for a 
change of parties by order of court more 
intelligently than a mere change of names 
in the pleadings.” 

In Hoffman v. Keeton,? this exact point 
was passed upon, and this rule adopted, 
where an order was made reciting that the 
true name of John Doe was Sinsheimer, and 
directing that the latter name be substituted 
in the complaint in lieu of the former. 


The earlier cases held the view that fail- 
ure to amend was fatal to the judgment 
when directly attacked. In Rosencrantz v. 
Rogers,’ defendant moved the trial court to 
set aside the service of summons and to dis- 
miss the action against him because of ser- 
vice under the fictitious name. In response 
to the motion plaintiff made no offer to 
amend the complaint to’ show the true name 
of defendant. The motion was granted, 
and the ruling of the trial court was af- 
firmed on appeal. The implication is strong 
in this case, however, that had plaintiff 
offered to amend, the court would have 
granted permission and denied the motion 
to dismiss.‘ 

In McKinlay v. Tuttle,® the court on ap- 
peal reversed the judgment because of the 
lack of an amendment. 


However, the leading case is Baldwin v. 





Bornheimer.© Although not a John Doe 
case, it laid down the rule that the appel- 
late court will order the trial court to per- 
mit an amendment nunc pro tunc, rather 
than reverse the judgment. This was an 
action in ejectment in which defendants 
named answered. Thereafter counsel: 


w entered an appearance for 
Engel Bornheimer, and by stipulation, the 
answer on file was considered the answer 
of said Engel. Engel Bornheimer was 
not named originally in the complaint, 
and no application was made to amend 
by inserting his name as a defendant. 

We think the complaint should 
be amended. (a) 


“It is ordered that the District Court 
amend the complaint or cause the same 
to be amended, as of a date prior to the 
judgment in said court, by the insertion 
thereof of the name, Engel Bornheimer, 
as a party defendant.” 


The principle involved is so clearly ap- 
plicable to fictitious name cases that it has 
been adopted as part of the California John 
Doe law and followed consistently. 








1. 86 Cal. 556, 563; 25 Pac. 55. 

2. Supra, 

3. Supra, 

4. Notice the comment distinguishing this case in Hoff- 
man v. Keeton, supra, 

5. Supra, 

6. 48 Cal. 433. 

a. Citing: McKinlay v. Tuttle, supra. 





You Can Help! 


OU can render valuable service to your 

Bar Association, and to yourselves, by 
bringing in new members. Los Angeles 
County, with its more than 5,000 lawyers, 
should produce a Bar Association member- 
ship second to none in the country. 


Ask every lawyer you meet from day to 
day if he or she is a member. At least 
send in the name of a prospective member 
if you do not take the membership. 


Also, remember to “sell’’ the American 
Bar Association to your lawyer friends. 
That Association is doing great work on 
behalf of the profession everywhere. It 
deserves and must have your cooperation in 
order to carry out its splendid program. 


Besides, the A. B. A. Convention meets 
here in July and you will want to take part 
in its instructive and interesting sessions. 
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